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|. Executive Summary

During the second quarter of 2005, ICNL continued to assist loca non-profit organizetions
(NPOs) in Mexico and South Africaiin achieving desired, measurable changesin the legd
environments governing them.

Specificdly, ICNL staff twice traveled to Mexico to work with loca partnersITAM (Mexico's
Autonomous Indtitute of Technology) and Incide Socid to solicit input from the NPO sector on
specific chdlenges they face as aresult of operating within the existing legal and fiscd
framework. ICNL aso met with representatives of the Mexican Finance Ministry (Hacienda)
and its equivaent of the IRS (SAT) to gage their opinion on possible reforms to the exigting tax
laws and regulations. In response to stated sector and government concerns and queries, ICNL
provided legd memoranda on four separate issues. Findly, ICNL hired aLega Advisor for
Latin American programs who bears primary responsibility for the development, implementation
and oversght of the Mexico project.

In South Africa, ICNL has continued with its provision of technica assstance to NPC in the
drafting of the tax research paper, focusing especidly on tax treatment of trading by NPOs. In
addition, the DTI review of the company act now complete, NPC, with ICNL’ s assistance has
been formally requested to assst with drafting provisons related to smplification of regulation

of current Sec. 21 Companies (NPOs). NPC, together with ICNL has been asked to participate
in on-going discussions first hosted by CAF-SA and the Nelson Mandela Foundation, to consider
arange of issues, including the possibility of establishing a Commission form of NPO regulation
for South Africa, ways to provide increased capacity-building for smaler NPOs around the
country, and strategies for improved ditribution of funds held by the government, pursuant to

the Nationa Development Agency Act. Each of these elements of the project are expected to
move forward steadily through the next quarter.

ICNL aso began planning the first-ever Globa Forum on Civil Society Law, which will be held
on November 17-19, 2005 in Istanbul, Turkey. During the quarter it developed the Forum’'s
theme, tracks, and structure. It secured additional funding to sponsor participant travel
fdlowships and identified gppropriate outlets to publicize the Forum.

ll. Background

In many countries, the legd framework impedes the development of non-governmentd
organizations (NGOs). In some cases, the registration process is cumbersome or politicized. In
others, think tanks and advocacy groups are effectively prohibited from attempting to influence
public policy. In dill others, the legd framework limits the ability of NGOs to engage in service
delivery and limitsincentives for private philanthropy. As aresult, NGOsare hindered in their
ability to contribute to their country’ s development.

The Globa Technicd Assstance Program (GTAP) is designed to address these problems by
promoting and disseminating effective practices for NGO law reform. The program has two
components. country-specific assstance to support NGO law reform efforts and a Globa
Summit on NGO Law. Country-specific assstance will focus on Mexico and South Africa, both

ICNL GTAP Quarterly Programmatic Report
April-June 2005



of which were identified as countries where targeted technica ass stance would have maximum
impact both locally and globally.

In Mexico, ICNL is supporting the drafting of amendments to the laws governing Mexican
NGOs digihility to receive tax deductible donations. Targeting an ever-widening cirdle of NGO
leaders, government officias, and academics, the program’ s ultimate aim is the adoption of
legidation to facilitate the development of philanthropy and civil society in Mexico.

In South Africa, ICNL isworking with the Non-Profit Consortium (NPC), aleading South
African NGO, to achieve revison of laws affecting NGO incorporation and resource
mobilization, improved implementation of enabling laws, and incentives for corporate socid
investment through tax benefits for corporate donations.

The program emphasi zes rd ationships among locd partners, with ICNL as aresource to NPOs
for improving the enabling legd environment governing the non-profit sector in each country.
ICNL encourages the use of a participatory process for achieving these changes, including
sectoral and government perspectives to ensure maximum stakeholder buy-in. Anindusive
process of identifying needs, gaining buy-in, and then drafting, advocating, and implementing
solutions will ultimately contribute to expanded sectord and government willingness to
communicate and to partner in meeting the needs of the people.

lll. Key Results This Period

Mexico

During the second quarter, ICNL staff twice traveled to Mexico and continued to foster effective
working relaionships with itsloca partners ITAM and Incide Social (anon-profit, umbrella
organization now bearing primary responsbility for convening state and locd meetings with

NPO representatives). All partners agree that effecting sgnificant change to Mexico's existing
tax laws will take time and that improvement will come incrementaly. Cognizant of this redity,
ICNL, ITAM, and Incide Socid continued to hone their enactment Strategy.

To facilitate informed discussion, ICNL prepared memoranda on the following issues:

a) the economic impact of the non-profit sector

b) the negative effects of capping a 50% the percentage of an organization’ sincome that may be
earned from economic activities

¢) customs treatment of in-kind contributions in select countries

d) an overview of how sdlect countries collect and disseminate aggregate statistics on the sector.

ICNL prepared each memo in response to specific requests for information received from our
locd partners, government representatives, and our other funder, the Hewlett Foundation.

ICNL staff also met with representatives of Hacienda and the SAT. The meeting served asan
opportunity to formally introduce ICNL to both agencies, explain itsrole in the project and
receive input from the representatives on severd policies and the reasoning behind them. In
particular, we discussed the fact that authorized donees (those organizations entitled to receive
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tax deductible donations under Mexican tax law) are not alowed to spend more than 5% of their
donations on adminisrative expenses, the fact that human rights organizations are precluded
from obtaining authorized donee status, and the requirement that applicants obtain an
authorizetion certification from the ministry with subject matter jurisdiction over their activities.

Per the input received at this meeting and others, ICNL continues to believe that the SAT will
make only minor changes to the current law and that the mgority of these changes will be
designed to dlarify the law to make it more accessible and easy to follow. Haciendadid,

however, indicate a willingness to explore dternatives to the accreditation (authorization
certificate) requirement and ICNL agreed to prepare a paper on theissue. It will be impossible to
know with any certainty what the content and scope of SAT changes since SAT continuesto
maintain that it will not release a copy of proposed reforms until a draft has been fully vetted
internaly and presented to Congress. Though this was supposed to occur in April, the SAT has
indicated thet it now plansto present its proposa to Congressin early September.

Locd partners ITAM and Incide Socia continue to work, with technical assistance from ICNL,
to improve the tax Situation for Mexican NPOs. ICNL gaff participated in two fora hosted by its
local partners designed to solicit input from Mexican foundation, association and NPO
representatives on the tax and/or financid-related difficulties they encounter in their day-to-day
operations. Representatives openly expressed many familiar concernsincluding the redl

condraint that the 5% cap on adminigtrative expenses places on non-profits, the difficulty of
finding and retaining good saff given the 5% cap, the need for training and information on the
regidtration process, etc. Thelocal partners will compile the ample anecdota information
gathered from these and other scheduled sessions, combineit with their own findings and draft a
report on the Situation.

In response to concerns raised during the sessions, ICNL will prepare brief papers on the staffing
issues and non-profit reporting requirements to governments. 1CNL is prepared to provide
additiond technical legd assstance asitslocd partners continue to solicit information from
interested stakehol ders representing various organizations and geographica regions of the
country.

South Africa

Having launched the project, ICNL and partner NPC remained in close contact throughout the
quarter. AsNPC began work on the tax research paper, ICNL provided technica assstancein
the form of comparative research on critical issues NPC is addressing for the South African
context, including discussons and e-mail exchanges particularly on SARS trestment of income
from economic (trading) activities conducted by NPOs (an essentid eement in achieving grester
sugtainability), tax treatment of small businesses versus NPOs, and related matters.

In addition, the complex and duplicative structure of registration, reporting, and governance that
was essentidly inoperable from the government’ s point of view and difficult for NPO
compliance as wdl continued as afocus for research and discussion. In particular, problems
confronting smaller organizations and voluntary associations became an important focus for the
project. In this connection, discussions and exchanges between ICNL and NPC included not
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only smplification of reporting requirements (even the employment of asingle form of financid
reporting in dl levels of regigtration, from formation, through the NPO levd, through SARS),
but aso the planned amendments to the Company Act, Sec. 21 requirements, in hopes of
attracting more small NPOs to the system.

During Stephan Klingehofer’ s June vist to South Africa, these discussons intensfied, with
mestings with both SARS Minigtry of Finance representatives and Department of Trade and
Industry (DTI) officids. At the SARSFinance meeting, NPC representatives reviewed their
planned research paper outline. The government officials expressed greet interest in the
document, saying that, if it were truly representative of the NPO sector, it could be highly
beneficid to both government and the sector in working through misunderstandings and
differences. Moreover, it had the promise of bringing about significant changes that would
benefit both parties. In discussions about smplification, the SARS Director was clear that his
agency hopesto provide amuch smpler reporting form for smaler organizations, and he
expressed sympeathy with the idea of a common reporting form for dl levels of regidration. As
to income from economic/trading activities, he was unsympathetic to any comparison with smal
business taxation, and wanted more information especially about how other countries were
handling thisincome. ICNL assured SARS/Treasury of its continued support for the NPC
efforts, support which was warmly welcomed by the government officias.

At DTI, NPC and ICNL met with Tshepo Mongao, who is tasked with drafting the new
Company Act. Since the last meeting among the parties, DTI visted the UK and met with,
among others, ICNL’s Chairman, Richard Fries, who Mr. Mongal o reported, was extremely
helpful in their discussions of proposed reformsto Art. 21., which covers certain NPOs. Mr.
Monga o asked NPC to take the lead, in their capacity as advisorsto DTI, in drafting the new
Company Act provisons governing NPOs. ICNL again assured both NPC and DT that it would
provide continued support in the drafting effort, as needed.

In addition, ICNL and NPC participated in discussions in Johannesburg hosted by CAF-SA and
the Nelson Manddla Foundation, initidly addressing the establishment of a Commission form of
NPO regulation in South Africa. NPC provided a paper analyzing the gpproach and its
pertinence to the South African circumstances (ICNL had assisted through comments on drafts
of the document), generdly observing that, while the idea of a one-stop regulatory process
should be explored carefully, while such longer term exploration was underway immediate Seps
were very possible to effectively streamline the regulatory process under current law. Most of
the other organi zations present appeared to agree both that the concept of some form of
Commission may well make sense and requires intentional study, other steps are needed
immediately.

In addition to the legal steps suggested by NPC and ICNL, among others, all agreed that
capacity-building, especidly for smdler organizations, was afirg priority, given that without
ggnificantly more management, financid, and governance capacity, most organizations in South
Africawould not be able to take advantage of even the smplest system. Moreover, it was
determined that the missing eement in government respons veness to both the capacity issue and
achievement of smplification reforms remains the NPO Directorate and its Minidiry. In addition
the distribution of funds under the terms of the National Development Agency Act remains
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effectively stdled, and pressure is required to move that distribution forward to assst NPOs to
begin to achieve a degree of sustainable growth. The parties agreed to continue the discussion,
and revigit the matter.

It should be noted that USAID representative Nomea Mas hleho was present at both the
SARS/Finance and CAF-SA/NMF meetings, and took an active participatory rolein the
discussons.

Asthe project enters anew quarter, ICNL is more actively engaged in research and other
technica assstance to NPC, particularly in the drafting of the tax research paper, and in the

DTI Company Act revison process. Thiswork is anticipated to continue through the summer, as
planned in the GTAP workplan developed by NPC and ICNL earlier in the year.

In the course of the June meetings, ICNL was advised by NPC that the IDASA collaboration on
NPC capacity strengthening was underway successfully.

At the closing review with USAID, it was agreed that the program was proceeding on track, with
notable steps forward already. USAID, NPC, and ICNL agreed that in the course of gaining
consensus and information gathering, it would be ussful for NPC to employ (in addition to its
own capacity-building network) the wide-ranging IDASA network. Steps were initiated
subsequently to ensure this broadened contact structure, to strengthen NPO participation in the
reform process as well as NPC's own understanding of issues chalenging organizations
throughout the country.

Out of al these discussons, it is clear that NPC is well-engaged with critica decison-makers
and opinion leaders in both the government and NPO camps. The rationships with CAF-SA,
the Nelson Mandela Foundation, and IDASA dl are likely to provide a strong base for NPC's
representationa effectiveness. The links with SARS/Treasury and DTI are essentid to the
promise of change. However, increased attention must be paid to engaging the NPO Directorate
and its minidry in this process aswell, and the ditribution of funds under the Nationa
Development Agency Act.

Global Forum on Civil Society Law

ICNL will hogt the first-ever Globa Forum on Civil Society Law on November 17-19, 2005, in
Istanbul, Turkey. ICNL is pleased to report that during the second quarter it successfully secured
additiona financid support from fundersinduding the Charity Commission for England, Wales,
and CAF to sponsor severd Forum travel fellowships. ICNL staff dso developed the generd
Forum theme, tracks, and structure and produced a general Forum gpplication and fellowship
gpplication. It produced a Forum brochure and website and identified appropriate online and
other outlets to widdy publicize the Forum.

ICNL GTAP Quarterly Programmatic Report
April-June 2005



IV. Comparison of Planned and Actual Accomplishments

M exico
Activities Planned for This Quarter Timeline Status
Provide technical assistance to local partner and SAT officias
in identifying issues for reform, drafting principles and April to June Ongoing

amendments, and analyzing proposed reforms.

Trave to Mexico to meet with stakeholders and broaden the

base of involved participants. Apl to e Ongoing

Strategize with regard to the sector’ s response to the SAT’s

proposed amendments. April to June Ongoing

Co-host and participate in regiona meetings to ensure broad

public debate on the amendments. February to May | Ongoing

Schedule and plan a conference and workshop on Enabling

Lega Environments for NGOs. April Delayed

NGO Enabling Legal Environments conference. ICNL and itsloca partners continue to believe
that a conference at this time would be premature, given the current progress on the draft
amendments. ICNL continues to assess whether this conference will happen and if so, when
Weinitidly posited that a conference would be the most effective way to generate interest and
energy among stakeholders, raise the profile of the need for fisca reform, and build momentum
for theinitiative. Now, we are pleased to report that the fora that loca partners ITAM and Incide
Socia have hogted to date have donethis. This does not, however, mean that the conference
concept and its relevance have died. Instead, because the partners strongly agree that effecting
ggnificant change to Mexico' s exigting tax laws will take some time and that improvement will
come incrementally, we can envision severd possible timeframes for hosting such an event. For
example, it may behoove the partners to plan a conference once the ITAM/Incide Socia/ICNL
report is complete and the SAT has presented its proposa to Congress. This clearly will bea
time for real education and awareness-building on theissue. That sad, we do not necessarily see
a conference as the only means of engaging key individuas from the government, the third

sector, and other interested parties and may decide that it is not in the best interests of the project
to hogt it.

South Africa
Activities Planned for This Quarter Timeline Status
]\CNork on research paper setting out most favorable tax regime March to October | Underway - draft
or NPOs
Develop Research paper with NPC and stakeholders and NPO Delaved but
Directorate re legidative change resulting from Impact March to uly un diryw
Assessment. &y
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Participate in Companies Act review with DTI and working

group in order to seek inclusion of administrative streamlining Underway —

Marchto August | drafting revisons

provisions and protection of NPO interests in overhauling of t0 Sec. 21

Act '
Discussionswith

Planning for University course on NGO law March to June universities
continuing

August start, with | High priority,
Develop legal framework for distribution of funds by statutory | possibleinitial given discussons
bodies discussonswith | within NPO

government early | sector in June

Research paper on legidative change resulting from Impact Assessment. Production of this
paper has had to be postponed due to adday in findizing the Impact Assessment onwhichit is
based. The Impact Assessment on the NPO Directorate was carried out by the Government and
completed in draft form earlier thisyear. For reasons unknown to ICNL and NPC, the issuance
of thefina report has been withheld, but could occur a any time. Naturdly, changesin the laws
affecting the NPO Directorate and its operations will need to reflect the content of that
assessment. In the meantime, ICNL and NPC have continued to plan strategies to better
coordinate the registration and reporting process at dl levels, including the NPO Directorate.

Panning for University course on NGO law. The planned seminar was cancelled at the last
minute by the University of Cape Town, together with other unrdlated seminars, for lack of
auffident attendance. We bdlieve the failure to attract interest was due mostly to the high
regigtration fee charged by the Universty. NPC is now negotiating with dternative universty
dtes dsewhere in the country, and seminars will be scheduled accordingly.

V. Activities Planned for Next Quarter
The following activities are planned for the next quarter:

Mexico
ICNL will continue to provide technica assstanceto locd partners and Haciendaand SAT
on relevant issues, including labor issues, NPO reporting requirements, and the accreditation
requirement. It will participate in at least two regona mestings (in Chihuahua and
Guadalgara) with the sector, now tentatively scheduled to take place during the third quarter.
ICNL aso will work closdly with itslocd partners to review and compile the ample
anecdotd information gathered from the sector, combine it with other findings, dreft a
comprehensive report on the situation, and develop a strategy to present the findings to the
sector, Congress, and the genera public.

South Africa
ICNL, working with NPC and other stakeholders, will continue its support for work on a
research paper setting out most favorable tax regime for NPOs, as well as circulation of
principles to be contained in the paper among key stakeholders throughout South Africa.
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ICNL will assst NPC in its participation in Companies Act review with DTI and the working
group, with particular atention to the drafting of proposed amendments to current Sec. 21, in
order to achieve inclusion of adminigrative streamlining provisions and protection of NPO
interests.

Once the Impact Assessment is published, ICNL will work with stakeholders and NPO
Directorate NPC in developing the Research paper with NPC re: legidative change resulting
from the Impact Assessment. After circulation and comment from the sector and other
stakeholders, this paper will be designed to serve as a starting point for negotiating changes
in the NPO Act to reflect needs of the sector for procedurd smplification and dimination of
regulatory duplication and overlap in alegidative effort targeted for the third and fourth
quarters of 2005.

Continue planning for University course on NGO law.

Assist NPC and other partners in engaging the NPO Directorate and othersin reform efforts,
and in achieving more effective digtribution of funds pursuant to the National Development
Agency Act.

Global Forum for Civil Society L aw

During the next quarter, ICNL will widely publicize the Forum in identified outlets and with
meaterias produced to date. 1t will accept and review agpplications and will identify participants
and fdlowship recipients. It will focus on critical substantive issues induding findlizing the
agenda and identifying speskers and presenters aswell aslogidtica issues including hotel and
travel arrangements.

VI. Success Stories/Lessons Learned

ICNL remains gratified by the collaborative attitude and approach of partners and stakeholders
with whom ICNL has engaged with respect to both projects. Because ICNL’sroleis specificaly
focused on the supporting role of providing technical and advocacy support for the efforts
underway led by itsloca partners (notably NPC in South Africaand ITAM and Incide Socid in
Mexico), the partners interest in ICNL’ s perspectives and willingness to discuss both strategy
and substance has enabled ICNL to provide assistance as requested, unimpeded by
communication difficulties and differences in objectives.

In South Africa, the newly established engagement among CAF-SA, Nelson Mandela
Foundation, NPC, and IDASA, among others appears to provide added impetus to the reform
efforts, as wel as broader engagement of the networks affiliated with these organizations.
NPC’s ever-increasing proactivity in addressing issues, in seeking relationships and partnerships,
and in making its expertise available to government actors as well as NPOs represents a
sgnificant step forward. NPC is coming to be known as the “expert,” and so long as sufficient
funding is avalable to NPC at atime when funding for other organizations has been lacking,
NPC islikely to remain centrd to the legidative and consensus-building advocacy process.
ICNL isfully supportive of NPC's emergence as a key to the reform effort.
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